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Foreword
In early 1979, in the light of legal advice questioning the legality of the long
standing prohibition against direct uninvited solicitation and the prospect
that the ban would be challenged by the United States Department of Jus
tice, the membership of the American Institute of CPAs voted in a mail ballot
to eliminate the ban. Developments since the lifting of that prohibition
caused concern that the members of the profession were engaged in pro
motional practices that were detrimental to both the general public and the
profession. This concern prompted a member at the AlCPA’s annual meet
ing on October 6 , 1980, to introduce the following resolution:
WHEREAS, direct uninvited solicitation by certified public accountants is detri
mental to the public interest and to the professional practice of accountancy, as
it tends to diminish the Technical and Ethical Standards of the public accounting
profession, and
WHEREAS, various state boards of accountancy and various state societies
maintain prohibitions on direct uninvited solicitation, and
WHEREAS, certain state boards of accountancy have instituted proceedings
against accounting practitioners who have violated these rules on direct unin
vited solicitation, now, therefore, be it
RESOLVED, that the Chairman of the American Institute of Certified Public Ac
countants shall appoint a special committee to study the ramifications of the
present status of rules pertaining to direct uninvited solicitation and the legality
of such rules. The special committee shall consist of members from all seg
ments of the membership in public practice. The special committee shall be em
powered to request legal counsel of its own choosing, shall be empowered to
communicate with state boards and state societies, and shall report its findings
in a written report to the members of the American Institute of Certified Public
Accountants at least one month prior to the AICPA Annual Meeting in 1981.

The resolution was adopted by an overwhelming majority of those
present and became the charge to the Special Committee on Solicitation
that was appointed the following month.
To provide a broad spectrum of professional experiences and views,
the committee was composed of members from small, medium-sized, and
national CPA firms, one member from industry and one member who was
the executive director of a state CPA society. All members participated fully
in the committee’s activities and deliberations.
At its first meeting the committee decided that its research would be
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conducted most expeditiously through small working groups of its mem
bers. Six meetings of the full committee were held to deliberate the findings
of the working groups’ research and to arrive at the committee’s conclusions
and recommendations. The committee’s research methodology is set forth
in the section of this report titled “ Research and Findings.”

We suffered an incalculable loss in the death of our initial chairman,
William R. Gregory. In his speeches as chairman of the board of directors in
1980 and in other writings, he continually decried what he saw to be a trend
away from professionalism and toward commercialism. He believed the in
evitable result would be a decline in the profession’s prestige and image in
the eyes of the public. He viewed acts of direct uninvited solicitation as man
ifestations of that trend. His guidance as chairman in the early period of our
work provided direction for our study and aided immeasurably in our com
pleting our assignment in a timely manner. We acknowledge his significant
contribution to our project.

Special Committee on Solicitation
William R. Gregory, Chairm an
(November 2 0 , 1980 to April 12, 1981)
Alan Brout, Chairm an
(April 12, 1981 to conclusion)
Norman E. Auerbach
Louis W. Dooner
Charles R. McCann
A. Clayton Ostlund
Clinton J. Romig
Mahlon Rubin
Gordon H. Scheer
Jay T. Ward
Donald J. Schneeman, G eneral C ounsel
a n d S ecretary

William C. Bruschi, Vice P r e s id e n t R e vie w & Regulation

September 1981
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Recommendations
In arriving at our recommendations, we considered extensively the opinion
and advice provided by legal counsel and the significance of the information
obtained from our surveys of the AICPA membership, state societies, and
boards of accountancy. The comments volunteered by interested members
were also considered.
We conducted our study knowing, of course, that the AICPA member
ship had decided in a 1979 mail ballot to delete from the Institute’s Code of
Professional Ethics the prohibition against direct uninvited solicitation. Al
though that ballot, as is customary with such ballots, did not ask for the rea
sons members voted as they did, we believe that many voted to lift the ban
to forestall antitrust action against the AICPA because they felt that the
AICPA would have little chance of winning.
Our survey of the attitudes of AICPA members toward direct uninvited
solicitation, described in this report, disclosed that a substantial number of
members now believe that, were it legal to do so, the AICPA should reverse
that 1979 decision and install and enforce a ban on direct uninvited solicita
tion. Responses revealed that many members are convinced that direct un
invited solicitation undermines the professionalism of CPAs. They are ap
prehensive of the impact of unbridled solicitation upon the public image of
CPAs. While we share such concerns, nevertheless, the cold reality of to
day’s business and legal environment must be recognized.
Through the 1970s, the professions, including CPAs, functioned
largely in a self-governing environment. Since then, the United States Su
preme Court has made it clear that the learned professions are not exempt
from the antitrust laws. Subsequent actions by federal and state authorities
and court decisions have opened the way to sharply competitive practices
among professionals.
Therefore, in response to the directive set forth in the 1980 Annual
Meeting resolution, and after due consideration and discussion of our find
ings and the opinion provided by legal counsel, we make the following rec
ommendations:
1. The A IC P A C o d e of Professional Ethics sh o uld not contain a gen eral
prohibition of direct uninvited solicitation o f potential clients o r a nar
row er prohibition of oral direct uninvited solicitation of potential clients.

In arriving at this recommendation, we were strongly persuaded by the
opinion of legal counsel that such prohibitions would run a substantial anti
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trust risk. In all likelihood, the Justice Department would institute an antitrust
action challenging the ban. Such a suit was recommended in August 1978
by the department’s antitrust staff when the AICPA Code of Professional
Ethics prohibited direct uninvited solicitation. The recommendation was
aborted only after the AlCPA’s membership voted in March 1979 to elimi
nate the prohibition. The AlCPA’s prominent position in professional circles
and the publicity that would follow adoption of the ban would undoubtedly
focus the attention of the Justice Department once more on the AICPA.
The prevailing attitude of the Justice Department was expressed in
September 1979 when the chief of the antitrust division’s special litigation
section stated that, in the Justice Department’s view, a blanket ban on writ
ten and oral solicitation by accountants “substantially impedes the ordinary
give and take of the marketplace and under cases like [Professional E n g i
neers, Texas State B o a rd of P ublic Accountancy, a n d Am erican Institute of
Architects] would be illegal under the antitrust laws absent the state-action

exemption.”1
Counsel also points out that the trend of case law and the absence of
persuasive evidence that direct uninvited solicitation by CPAs is likely to
lead to false or misleading claims or oppressive conduct make it unlikely
that the ban would be upheld in a judicial proceeding. While we do not want
to toss in the towel in a legal fight before it begins, nevertheless, the realities
of the profession’s situation must be recognized.
To the likelihood that the AICPA would not prevail in a court suit must be
added the financial burden that would be incurred by the AICPA. Counsel
advises that the legal cost of such a suit would be in excess of $1 million.
While we acknowledge that the AICPA should not flinch at legal fees for a
cause that is likely to succeed, an expenditure of substantial sums is unwar
ranted when there is little chance of success.
Another potential cost to the AICPA could be the loss of its present abil
ity to speak in a negative tone on the subject of, or to issue cautionary guid
ance to its members in, the matter of solicitation practices. It is common
place for court decisions in injunctive actions not only to order curtailment of
the offending practice but to outlaw otherwise lawful practices in order to
achieve what the court regards as effective relief. Indeed, the AICPA has
already been a victim of this judicial doctrine as a result of the consent de
cree it entered into on July 1, 1972, to settle a suit seeking to eliminate
former rule 303 of the Code of Professional Ethics, which prohibited com
petitive bidding.2
1. Letter, J. W. Poole to P. M. Bluhm, Vermont legislative draftsman (September 7 , 1979). The
“state-action exemption” is a doctrine that confers immunity from antitrust law for a restraint of
trade which is clearly articulated and affirmatively expressed as state policy and is actively
supervised by the state itself. For further discussion, see the legal opinion of Kaye, Scholer,
Fierman, Hays & Handler, Appendix C, page 31, herein.
2. United States v. American Institute of Certified Public Accountants, Inc., 1972 Trade Cas.
¶ 74,007 (D.D.C. 1972).
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Yet another cost— intangible in nature— could be the profession’s loss
of prestige in the event of an adverse decision. The AlCPA’s failure to sus
tain in court its policy position that the ban on solicitation is in the public inter
est could lead the public to conclude that the ban was designed to serve the
profession’s interests alone. CPAs enjoy a reputation as objective, conserv
ative, public-intentioned professionals. An adverse decision in a legal pro
ceeding in which the public interest is an issue could tarnish the profession’s
image.
During our study we were cognizant of the arguments advanced by
some members that a ban on direct uninvited solicitation could be justified
on the grounds that the unique requirement for CPAs to be independent in
audit and review engagements could be the basis for justifying the ban un
der antitrust law. The supporting argument was that a CPA who obtained a
client through direct uninvited solicitation would not have the requisite ob
jectivity of mental attitude required for a CPA’s independence of the client.
We were also aware of the theory advanced by Philip L. Defliese, past
chairman of the AICPA Board of Directors, that the independence in mental
attitude of an incumbent auditor could be impaired if, during the course of an
audit engagement, the auditor becomes aware that the client is being solic
ited by another auditor. Mr. Defliese expressed his theory as follows:
The independent auditor’s position is unique in that he has two clients— the
company he is auditing and the person relying on his opinion on the financial
statements: the prospective investor or general public. Only through an inde
pendent approach to his task can the reliability of his opinion be assured. The
threat of the loss of an engagement, or the need to lower his fee (and possibly
impair quality), while he is so engaged may consciously or subconsciously af
fect his independent attitude toward the management he is auditing. This can
injure the public interest.3

While we know that those theories on the impact of solicitation on inde
pendence have some support in professional circles, we have concluded
that there is no practical way to prove their validity.
We were advised that the argument that a ban on direct uninvited solici
tation of audit clients is needed to assure auditor independence was ad
vanced by AICPA representatives in discussions in 1978 with the Justice
Department’s antitrust division. The argument was rejected in the absence
of empirical data.4
The survey of boards of accountancy brought to our attention corre
spondence between the Vermont State Board of Accountancy and the Ver
mont Attorney General. In that correspondence, the Vermont board argued
3. Letter, Philip L. Defliese to State Board for Public Accountancy, the University of the State of
New York (November 2 6 , 1980).
4. Even if such data were available, the committee’s legal counsel advises that it would not
justify a total prohibition of direct uninvited solicitation, oral or written, but only a narrow ban on
solicitation of audit and review engagements.
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that its rule 5.17 “ restricting solicitation is based on the need for indepen
dent auditors to maintain an absolute independence in fact and in appear
ance.”5The argument was rejected by the Vermont Attorney General’s of
fice as follows:
It is our opinion that Rule 5.17 may violate both the antitrust laws and the First
Amendment. Although it is impossible to say with absolute certainty how a court
would decide if faced with these issues, we believe that the trend of recent
cases strongly suggests that it would strike down the regulation on both anti
trust and constitutional grounds.6

We are unaware of the existence of any empirical data supporting the
theories that CPAs (a) are not independent of clients obtained by direct
uninvited solicitation or (b ) do not maintain their independence in mental
attitude toward those clients subjected to direct uninvited solicitation
by another CPA. We have heard allegations by some CPAs that the inde
pendence of CPAs would be impaired under those conditions, but many
CPAs do not agree that their own independence would be impaired.
Furthermore, our survey of members’ attitudes disclosed that a pre
ponderance of the AICPA membership believes that direct uninvited solici
tation to acquire clients does not impinge on the independence of CPAs.
The survey disclosed that 11 percent were in “total agreement” with the
proposition that impairment occurred, whereas 34 percent were in “total
disagreement.”
Some contend that solicitation results in substandard work by CPAs
who short-cut audit standards or skirt generally accepted accounting princi
ples. The AICPA Rules of Conduct require adherence to generally accepted
auditing standards and generally accepted accounting principles no matter
how the client is acquired. The technical performance of CPAs is subject to
investigation and evaluation regardless of the presence or absence of a ban
on direct uninvited solicitation.
2. Rule 502 of the C o d e of Professional C o n d u ct should be am ended to
prohibit certain forms o f solicitation, as follows:
Rule 502— Advertising and Other Forms of Solicitation. A member shall not
seek to obtain clients by advertising or other forms of solicitation in a manner
that is false, misleading, or deceptive. S o lic ita tio n b y the u s e o f c o e rc io n , d u 
re s s, c o m p u ls io n , intim idation , threats, o v e rre a c h in g , o r v e x a tio u s o r h a ra s s 
in g c o n d u c t is p ro h ib ite d . (Amendment in italics.)

A legitimate concern of the AICPA is the prohibition of unscrupulous
solicitation practices. This proposed amendment would ban solicitation ac

5. Letter, Roderic A. Sherman, chairman, Vermont State Board of Public Accountancy, to Jay
I. Ashman, Vermont Assistant Attorney General (August 2 0 , 1979).
6. Letter, Jay I. Ashman, Vermont Assistant Attorney General, to P. M. Bluhm, Vermont legisla
tive draftsman (September 6 , 1979).

4

tivities of a nature that are detrimental to the public and to the profession.
While instances of such solicitation may be rare, we have concluded that
the prohibition would be useful.
Legal counsel advises that the amendment is likely to pass antitrust
muster. Prohibitions of this type have been adopted and retained by some
boards of accountancy even though a few of those boards are being re
quired to eliminate broader solicitation bans on advice of their respective
attorneys general.
3. The b oa rd of directors sh o uld issue a p o lic y statem ent expressin g its
view that m em bers sh o uld exercise appropriate restraint if they elect to
e n g a g e in the com m ercial p ra ctice s o f advertising a n d solicitation.

The relaxation of ethics rules pertaining to solicitation, including adver
tising, has resulted in increasing competition within the profession to ac
quire and retain clients. Excesses in those practices could cause the pub
lic’s perception of the profession to change and the profession to suffer a
serious loss of stature.
A policy statement issued by the board of directors would be a constant
reminder of the possible consequences of rampant direct uninvited solicita
tion. At the same time the statement would make clear that direct uninvited
solicitation practices not prohibited by rule 502 do not violate the AICPA
Code of Professional Ethics and that no member will be disciplined for en
gaging in such conduct.7
Legal counsel advised that a nonenforceable policy statement of this
type would not create a substantial antitrust risk since the board of directors
has a right to express its opinion on the subject; nevertheless, it must be left
to each member to decide what his course of action should be.
4. The A IC P A should not de ve lo p a program to influence state legislatures
to a d o p t m ore stringent solicitation ban s than the A IC P A itself can im
pose.

In the opinion of legal counsel, the AICPA or a state CPA society would
encounter little antitrust risk were it to petition state legislatures to enact
statutes banning direct uninvited solicitation, and, since the resultant re
straint would be the product of state action, it would be exempt from antitrust
prohibitions.
Despite the allure of such legislatively enacted bans, we believe that
the political climate would preclude state legislatures from passing such
laws. We are also persuaded by counsel’s opinion that such bans, if en
acted by legislatures, would probably not survive constitutional challenge if
applied to nondeceptive, noncoercive instances of solicitation.
7. Rule 502, Advertising and Other Forms of Solicitation, reads as follows: “A member shall
not seek to obtain clients by advertising or other forms of solicitation in a manner that is false,
misleading, or deceptive.”
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5. The A IC P A should not require its m em bers to file with the A IC P A co pie s
of all direct uninvited prom otional literature sim ultaneously with, or
within a reasonable time after, its dissem ination to potential clients.

Having been advised by legal counsel that such a requirement will not
pose a significant antitrust risk, we gave serious consideration to establish
ing such a procedure but concluded that such a requirement would impose
highly unpopular “red tape” procedures upon AICPA members. In our opin
ion, if the AICPA were to adopt this filing requirement, it would result in the
creation of a new bureaucratic organization to sift through large quantities of
paper for relatively few violations. We do not believe that the benefits deriv
able from such a program would warrant the considerable additional cost
incurred.
Currently, the AICPA has the capability to deal with direct uninvited pro
motional practices that may be false, misleading, or deceptive through en
forcement of rule 502, which prohibits those forms of solicitation. The
AICPA Professional Ethics Division can deal with complaints filed under
rule 502 and has the staff to do so.

6

Research and Findings
Research Methodology
At the outset of our study, we determined that the information needed for our
deliberations could be obtained from research in the following areas:
•

The evolution of the AICPA Rules of Conduct pertaining to solicitation.

•

The current status of state CPA society prohibitions against direct unin
vited solicitation.

•

The current status of board of accountancy prohibitions against direct
uninvited solicitation.

•

The attitude of the AICPA membership towards direct uninvited solicita
tion.

•

Current legal opinion regarding the various possible courses of action
relative to solicitation rules.

To obtain general reactions of AICPA Council members to the commit
tee’s project, the agenda for the winter regional meetings of Council mem
bers provided for discussion of our activities. In addition, Chairman Alan
Brout reported some of our tentative conclusions at the spring meeting of
Council.
Publicity attached to the formation and appointment of our committee
resulted in a number of letters from members giving their views on direct
uninvited solicitation.

Evolution of AICPA Ethics Rules
Pertaining to Solicitation
The AICPA Code of Professional Ethics contains a rule against solicitation
by false, misleading, or deceptive statements. The code has had rules per
taining to solicitation since the adoption of the first code in 1917. The word
ing of those rules was changed from time to time as the need was identified
in ethics enforcement activities and in view of changed conditions. This brief
history was prepared to provide an awareness of the evolution of the rules
pertaining to solicitation.
In 1917, Council of the American Institute of Accountants, a predeces
sor organization to the AICPA, adopted the eight rules of conduct that con
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stituted the Institute’s initial Code of Professional Ethics. Rule 8 imposed a
ban on solicitation of clients with the following language:
No member shall directly or indirectly solicit the clients nor encroach upon the
business of another member, but it is the right of any member to give proper
service and advice to those asking such service or advice.

The creation of an associate class within the AIA membership led to a
revision of the rule, which was adopted by a vote of the membership in 1941.
The revised rule read:
A member or an associate shall not directly or indirectly solicit the clients or en
croach upon the practice of another public accountant, but it is the right of any
member or associate to give proper service and advice to those asking such
service or advice.

These two early rules prohibited solicitation of clients of other members
or public accountants but were silent regarding solicitation of potential cli
ents that had no existing professional commitments or understandings. The
membership, by a vote in 1948, broadened the rule to apply the ban to all
potential clients. The new rule also provided additional guidance and was
worded as follows:
A member shall not directly or indirectly solicit clients by circulars or advertising,
nor by personal communication or interview not warranted by existing personal
relations, and he shall not encroach upon the practice of another public ac
countant. A member may furnish service to those who request it.

The membership next decided, effective March 6, 1962, to separate
the one rule into two, one pertaining to solicitation and the other to en
croachment, as follows:
3.02. A member or associate shall not directly or indirectly solicit clients by
circulars or advertisements, nor by personal communications or interview, not
warranted by existing personal relationships.
5.02. A member shall not encroach upon the practice of another public ac
countant. A member or associate may furnish service to those who request it.

The ban on solicitation was made all-encompassing by the following
rule adopted by the membership as of March 3 , 1964:
A member or associate shall not endeavor, directly or indirectly, to obtain clients
by solicitation.

In a restatement of the AICPA Code of Professional Ethics, approved
by the membership and effective March 1, 1973, bans on solicitation and
advertising were combined as one rule. (The code had rules controlling or
banning advertising dating back to 1919.) The new rule was this:
Rule 5.02— Solicitation and Advertising. A member shall not seek to obtain cli
ents by solicitation. Advertising is a form of solicitation and is prohibited.

The United States Supreme Court decisions in the G oldfarb case in
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1975 and the B ates case in 1977 caused the AICPA to review the foregoing
rule. Following the recommendations of the task force on advertising, a
membership referendum was held that resulted in the adoption in 1978 of
the following narrower rule:
Rule 502— Advertising and Other Forms of Solicitation. A member shall hot
seek to obtain clients in a manner that is false, misleading, or deceptive. A direct
uninvited solicitation of a specific potential client is prohibited.

As far back as 1973, the AlCPA’s advertising, solicitation, and en
croachment rules had been the subject of an inquiry by the United States
Department of Justice. The department did not contest the proposition that
a rule prohibiting only “false, misleading, or deceptive” advertising con
formed to existing law. The department, however, objected to the second
sentence of the rule, which prohibited direct uninvited solicitation, since the
resultant ban was not limited by the “false, misleading, or deceptive” stan
dard.
In view of that objection and upon advice from AICPA legal counsel that
it was doubtful the ban could be successfully defended, Council authorized,
by a vote of 106 to 103, a mail ballot of the membership to repeal the prohibi
tion against direct uninvited solicitation by deleting the second sentence of
the rule. To avoid any implication that Council was recommending a favor
able vote of the membership on the proposed change, Council members
requested that their feelings on the merits be recorded. Their vote was re
corded as 130 against the proposed change and sixty-nine in favor.
The subsequent mail ballot of the membership resulted in a vote in fa
vor of the proposed change. A total of 71,271 members participated in that
ballot, representing 49 percent of the membership. Of those, 48,961 (68.7
percent) voted to delete the ban on direct uninvited solicitation. Accordingly,
as of March 31, 1979, the following rule went into effect and is in effect at the
date of the preparation of this report:
Rule 502— Advertising and Other Forms of Solicitation. A member shall not
seek to obtain clients in a manner that is false, misleading, or deceptive.

Court cases involving the legal issues we studied continue to arise, and
AICPA monitors the resultant court opinions for their impact upon AICPA
policy. One such case, which the United States Supreme Court has agreed
to consider, captioned “ In the Matter of R. M. J.,” is an appeal of a Missouri
Supreme Court decision and could define the limits of state power to regu
late lawyer advertising.

State CPA Society Rules
To obtain knowledge of existing prohibitions against direct uninvited solici
tation of potential clients in state society codes of ethics and other pertinent
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information, a survey questionnaire was distributed to the fifty-four CPA so
cieties (the fifty states and the four other licensing jurisdictions: District of
Columbia, Guam, Puerto Rico, and the Virgin Islands).
A total of forty-six CPA societies responded to the questionnaire. An
analysis of the responses revealed that five had bans on direct uninvited
solicitation; one of the five, on the advice of legal counsel, was not enforcing
its ban. Forty-one had lifted bans either through the application of a provi
sion in their bylaws for automatic adoption of changes in the AICPA Code of
Professional Ethics or through referendums of their memberships. In all so
cieties that conducted referendums, the memberships voted to lift the bans.

Boards of Accountancy Rules
A questionnaire similar to that mailed to CPA societies was mailed to the
fifty-four boards of accountancy to obtain knowledge of their prohibitions
against direct uninvited solicitation of potential clients and other informa
tion.
Fifty-one boards responded to the survey. Twenty-eight boards stated
that they had no prohibitions against solicitation or prohibited only false,
misleading, or coercive statements. Twenty-three had prohibitions not lim
ited to false, misleading, or coercive statements.8The majority of the boards
having prohibitions have adopted the full rule of conduct pertaining to solici
tation which was promulgated in 1977 by the National Association of State
Boards of Accountancy (NASBA) in its Model Code of Professional Con
duct. The full NASBA rule pertaining to solicitation and the related rule on
advertising are set forth as exhibit A.
The attorneys general in three states with prohibitions in effect have
objected to the prohibitions. Two of those boards are moving toward elimi
nation of their prohibitions.
In the states with the full NASBA rule in effect, the attorneys general in
three states have objected to part (c) of the rule. In addition, the chief of the
Justice Department’s antitrust division special litigation section took the po
sition that part (c) of rule 404 would be illegal under antitrust law unless it
resulted from valid state action that would give rise to antitrust exemption.9
The committee is aware of only one state that has incorporated a ban
against direct, in-person, uninvited solicitation into its accountancy statute
to assure against antitrust attack.
8. Since the survey was made, one board has suspended enforcement of its ban and two other
boards have dropped their bans.
9. Letter, J. W. Poole to P. M. Bluhm, Vermont legislative draftsman (September 7 , 1979).

10

Attitudinal Survey on Solicitation
To obtain information about the attitude of AICPA members toward direct
uninvited solicitation, a survey was made of the AICPA membership. Gary
Siegel, Ph.D., CPA, a member of the faculty of DePaul University and expe
rienced in conducting attitudinal surveys including those of CPAs, was en
gaged as consultant to the committee for this project. Attached as Appendix
B is a copy of the survey questionnaire.
The survey questionnaire was sent to a random sample of the AICPA
membership, stratified according to types of employment, that is, national
CPA firms, medium-sized or local CPA firms, industry, government, educa
tion, and other. A total of 2,519 questionnaires were mailed, and we re
ceived 698 usable responses. In the opinion of Professor Siegel, the num
ber of responses was large enough to warrant reliance upon the validity of
the resultant data.
Professor Siegel’s summary report of his analysis of the questionnaire
data is attached as Appendix A. A detailed report of the analysis of the data
is available from the AICPA Order Department upon request.
The committee believes that the most significant conclusions to be
drawn from the data are the following:
1. There is widespread objection to the general practice of direct uninvited
solicitation of potential clients.
2. Opinions vary regarding what actions constitute direct uninvited solicita
tion.
3. A majority believes that the AICPA Code of Professional Ethics should, if
legally permissible, prohibit direct uninvited solicitation.
4. A substantial majority believes that direct uninvited solicitation does not
lower the quality of services performed by CPAs.
5. A substantial majority also believes that direct uninvited solicitation does
not impair independence in fact.
6. The attitudes of the members are generally the same regardless of their
types of employment or geographic location. A difference was noted
among members in public practice, however, in the attitudes of partners
and sole practitioners compared to staff members. A similar correlation
was found in terms of number of years the respondents were in public
practice. The staff members and those with a lesser number of years of
practice are somewhat more permissive in their attitudes toward direct
uninvited solicitation and what acts constitute that practice.
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Selection of Special Legal Counsel and
Delineation of Charge
Selection of Special Legal Counsel
The committee recognized that its recommendations would be influenced
by the advice of its legal counsel regarding what is legally feasible under
antitrust laws and recent court decisions. Also, the committee took into ac
count the recommendation of the AICPA Special Committee on Small and
Medium-Sized Firms that the Institute engage outside counsel who has not
previously advised the Institute on the impact of the antitrust laws on an
ethics rule prohibiting direct uninvited solicitation.10
Accordingly, the following additional criteria were set for the selection of
special legal counsel:
1. The firm must be recognized as an authority on antitrust law.
2. The firm should have a feeling for and knowledge of the environment and
problems of the accounting profession and professional associations.
3. Firms that have provided legal services for major accounting firms would
not be precluded from consideration except for those law firms that are
the “lead” firms for major accounting firms.
4. The location of the firm was not critical, but a New York or Washington,
D. C., firm would have easy access to the committee and staff.
After considering a number of firms, we selected Kaye, Scholer,
Fierman, Hays & Handler, New York, N. Y., and Stanley D. Robinson, a
member of that firm, as our committee legal counsel.

Delineation of Charge
Mr. Robinson met with members of our committee to discuss the commit
tee’s assignment and to identify issues he might consider in developing his
legal opinion. Those issues were presented as the following questions:
1. Can the prior broad rule prohibiting oral and written solicitation be rein
stated in the AICPA Code of Professional Ethics?
2. If not, what is the broadest rule banning solicitation that can be estab
lished by the AICPA?
a. Can oral solicitation be banned?
b. Can solicitation of audit and review engagements be banned— on the
theory that the CPA’s independence would otherwise be impaired?
10. Report of the Special Committee on Small and Medium-Sized Firms (New York: AICPA,
1980) p. 23.
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3. If none of the foregoing can be accomplished, can the AICPA issue a
nonenforceable policy statement outlining its views with respect to direct
uninvited solicitation?
4. Can the AICPA seek to obtain a provision by state legislatures or boards
of accountancy prohibiting direct uninvited solicitation, and would such a
provision, if adopted, be enforceable?
A summary of the firm’s legal opinion is attached as Appendix C. The
full legal opinion may be obtained from the AICPA Order Department upon
request.
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EXHIBIT A

National Association of State Boards of
Accountancy
Extracts from Model Code of Professional Conduct
Rules Pertaining to Solicitation and Advertising
Rule 404— S o licita tio n . A licensee shall not by any direct personal communication
solicit an engagement to perform professional services (a) if the communication
would violate Rule 403 if it were a public communication; or (b) by the use of coer
cion, duress, compulsion, intimidation, threats, overreaching, or vexatious or har
assing conduct; or (c) where the engagement would be for a person or entity not
already a client of the licensee, unless such person or entity has invited such a com
munication or is seeking to secure the performance of professional services and has
not yet engaged another to perform them.
C O M M E N T : Th e C o m m e n t fo llo w in g R u le 403 is a p p lic a b le h e re a s w ell. It is re a 
s o n a b ly c le a r that ru le s r e g a rd in g s o lic ita tio n m a y b e te s te d b y s o m e w h a t diffe re n t
le g a l criteria than th o s e d e a lin g w ith a d v e rtis in g ; a n d a c c o rd in g ly , a s e p a ra te rule
s e e m s c a lle d for.

Rule 403— A d v e rtis in g . A licensee shall not use or participate in the use of any form
of public communication having reference to his professional services which con
tains a false, fraudulent, misleading, deceptive or unfair statement or claim. A false,
fraudulent, misleading, deceptive or unfair statement or claim includes but is not lim
ited to a statement or claim which:
A. Contains a misrepresentation of fact; or
B. Is likely to mislead or deceive because it fails to make full disclosure of relevant
facts; or
C. Contains any testimonial or laudatory statement, or other statement or implica
tion that the licensee’s professional services are of exceptional quality; or
D. Is intended or likely to create false or unjustified expectations of favorable
results; or
E. Implies educational or professional attainments or licensing recognition not sup
ported in fact; or
F. States or implies that the licensee has received formal recognition as a specialist
in any aspect of the practice of public accountancy, if this is not the case; or
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G. Represents that professional services can or will be competently performed for a
stated fee when this is not the case, or makes representations with respect to
fees for professional services that do not disclose all variables affecting the fees
that will in fact be charged; or
H. Contains other representations or implications that in reasonable probability will
cause an ordinarily prudent person to misunderstand or be deceived.
C O M M E N T : Th is R u le w o u ld b e a m a rk e d d e p a rtu re from the c o m m o n p a tte rn o f
e xis tin g ru le s, w h ic h flatly b a n a ll a d v e rtis in g . It is in te n d e d to re fle c t the c u rre n t
state o f the la w a s to co n s titu tio n a lly p e rm is s ib le re s tric tio n s o n a d v e rtis in g , a s b e s t
it c a n b e d iv in e d from the U n ite d S ta te s S u p re m e C o u rt’s d e c is io n in Bates v. State

Bar of Arizona.
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Summary Report
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Prepared for the Special Committee on Solicitation
American Institute of Certified Public Accountants

Conducted by
Gary Siegel, Ph.D., CPA
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Attitudinal Survey on Solicitation
Gary Siegel, Ph.D., CPA
Summary Report
The purpose of this study was to discover the opinions held by AICPA members to
ward direct uninvited solicitation of potential clients. Specifically, the committee
sought to discover member viewpoints on (a) what constitutes direct uninvited solic
itation, (b ) how direct uninvited solicitation affects the public and the profession, (c)
the relationship between solicitation and other forms of promotion, and (d) what to
do about direct uninvited solicitation.
To achieve the study’s objectives, the principal investigator developed a ques
tionnaire based on input from the AICPA Special Committee on Solicitation. Two
survey research professionals reviewed the questionnaire, and it was pre-tested on
a sample of CPAs. After necessary modifications, the final version was mailed to a
stratified random sample of 2,519 members of the American Institute of Certified
Public Accountants in February 1981.
The questionnaires, together with a cover letter explaining the purpose of the
study, were mailed without any respondent identification information to preserve an
onymity. Thus, we did not know who completed the questionnaire, nor were we able
to send follow-up questionnaires to nonrespondents. However, the possibility that
respondent opinions differ from those of nonrespondents and, therefore, are not
representative of all AICPA members is considered unlikely because of the wide di
vergence of viewpoints expressed by this large sample. Moreover, there is no basis
for assuming that the non respondents are made up of people with either strong posi
tive attitudes or strong negative attitudes toward direct uninvited solicitation.
Considering the fact that no follow-ups were made to nonrespondents, the re
sponse rate was an excellent 27.7 percent; 698 usable questionnaires were re
turned.
The responses indicate that about two-thirds of the AICPA membership have
negative attitudes toward direct uninvited solicitation. Partners in CPA firms and
older CPAs hold stronger negative attitudes toward direct uninvited solicitation than
do staff members in CPA firms and younger CPAs. In fact, there is a direct relation
ship between age, or years in practice, and the intensity of negative attitudes toward
direct uninvited solicitation.
A small segment— about 10 percent— of the membership holds extremely pos
itive views toward direct uninvited solicitation.
Those who hold negative attitudes toward direct uninvited solicitation perceive
greater differences between direct uninvited solicitation and other forms of promo
tion. Those who hold more positive attitudes toward direct uninvited solicitation see
fewer differences between various types of promotion.
Based on current trends, and if no countervailing action is brought to bear on
the situation, it appears likely that in the future, members’ attitudes will become more
positive toward direct uninvited solicitation and that the practice of direct uninvited
solicitation will become more widespread.
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What Is Direct Uninvited Solicitation?
In order to determine how members define direct uninvited solicitation, the question
naire presented ten case-type situations and asked respondents to indicate the ex
tent to which each case was an example of direct uninvited solicitation.
The members believe that the act of handing a potential client a business card
does not constitute direct uninvited solicitation. At the other extreme, they believe
that writing letters or placing telephone calls to potential clients definitely constitutes
direct uninvited solicitation.
There are, however, some ambiguities in member thinking about what consti
tutes direct uninvited solicitation. Suppose a CPA invites a potential client to lunch
and to a tour of his firm’s office. The membership is unsure whether this is or is not
direct uninvited solicitation. Uncertainty is expressed, likewise, in a case where a
CPA volunteers accounting information to a potential client and indicates his interest
in being engaged to handle the problem at hand.
The membership believes that newspaper and trade journal advertising, while
still part of that “gray area,” tend to be definable as direct uninvited solicitation.
Thus, it appears that two factors are determining member thinking on this ques
tion. First, the more impersonal is the contact (for example, advertising, mass mail
ings, telephone campaigns), the more likely are members to categorize the act as an
example of direct uninvited solicitation. Second, the farther removed is an act from a
potential client’s direct inquiry about an accounting question, the more likely will
members view the act as an example of direct uninvited solicitation. Both factors
must be considered. This would imply, for instance, that mass mailings to people
who never requested information or to people whom a CPA never met, would be an
example of direct uninvited solicitation. Personal visits to people whom a CPA has
met or who ask for information would not be considered direct uninvited solicitation.
Areas of ambiguity are personal visits to people whom a CPA never met or who did
not request information.

Effects of Solicitation on the Public and the Profession
The membership expresses slight disagreement with the notions that solicitation
makes the public more aware of the profession’s capabilities and that solicitation
causes unsophisticated people to make decisions about CPA services that are not
based on their own objective choice.
A greater amount of disagreement is expressed with the following statements:
Solicitation helps the public make more informed decisions about selecting a CPA;
solicitation lowers the quality of services CPAs render; and solicitation impairs the
independence of CPAs.
The membership strongly disagrees with claims that a ban against direct unin
vited solicitation violates the free speech of CPAs or denies the public opportunity to
select CPAs on the basis of either cost or scope of services.
Respondents agree with the notions that direct uninvited solicitation adversely
affects the public image of CPAs and that such solicitation would occur whether or
not a ban exists.
The bulk of the membership believes that direct uninvited solicitation is not in
the public interest, will tend to lower CPA fees, reduce the public’s expectation of the
quality of CPA services, and increase both litigation against CPAs and government
regulation of the profession.
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The membership is uncertain about the financial effect of direct uninvited solici
tation on their careers.

Is Solicitation “Unprofessional”?
A large majority of the membership believes that direct uninvited solicitation is not
professional. This belief is stronger among CPAs in public practice than among
CPAs in industry. Of the CPAs in public practice, partners express stronger agree
ment with the statement that solicitation is unprofessional than do staff members.
Also, older CPAs express stronger agreement with the statement than do younger
CPAs.
Most members agree that direct uninvited solicitation by CPAs is comparable to
“ambulance chasing” by lawyers. The only group of CPAs to disagree with this
statement are the youngest AICPA members (less than five years in the accounting
profession). On the other hand, all other age groups agree with the statement, and
the extent of agreement varies directly with the years of experience in accounting.

Solicitation and Other Forms of Promotion
The following statement was posited to AICPA members: “ Direct uninvited solicita
tion is difficult to distinguish from other forms of promotion.” The average respon
dent slightly disagrees with this statement. The membership appears to believe that,
while it is possible to distinguish between direct uninvited solicitation and other
forms of promotion, the apparent differences are sometimes indistinct.
In another part of the questionnaire, the membership was asked to respond to
several paired comparison questions designed to determine how members per
ceive the relationships between various concepts. Using a statistical technique
known as multidimensional scaling, it is possible to create a “ map” of these per
ceived relationships. Figure 1 displays such a map for the entire sample.

Figure 1
Perceptual Map: Solicitation and Related Concepts

* Me
Practice *
Development

Unprofessional
* Small CPA Firms
Competition

* Advertising
* Solicitation
* Professional

Unethical *
Large
CPA
Firms
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The location of the concepts in figure 1 is analogous to the location of cities on a
physical map. Concepts close to each other are perceived to be more similar than
are concepts farther from each other.
The concept “ me” represents the average respondent. Respondents perceive
concepts close to the “ me” as psychologically near and identify with them. Concepts
farther from the “ me” are psychologically distant and do not elicit identification.
In figure 1 “ me” is close to “ professional,” and far from “ unprofessional,” thus,
AICPA members do not consider themselves to be unprofessional. Also, the “ me” is
relatively close to “ practice development” and “competition,” which indicates that
these concepts are acceptable to professional accountants.
The concepts “ advertising” and “ solicitation” are farther removed from “ me”
and are closer to the negative concepts “ unprofessional” and “ unethical.” Thus,
while practice development is considered to be “ professional,” advertising and so
licitation, on the other hand, are seen to be “ unprofessional.” Solicitation is closer to
“ unprofessional” and “ unethical” than is advertising.
Comparative maps showing how members holding opposing views on solicita
tion perceive these relationships yield interesting results. Those who hold more pos
itive attitudes toward solicitation show the concepts “advertising” and “solicitation”
moving closer together and moving nearer to “competition,” a concept with more
positive connotations. At the same time “ unprofessional” and “ unethical” move far
ther away from the “ me.” Thus, for this group, the concepts “ unprofessional” and
“ unethical” are much less relevant to the solicitation issue. These people see little
difference between solicitation and advertising, and they consider both of these to
be acceptable methods of competition or practice development.
For those who hold negative attitudes toward solicitation, the opposite occurs.
The concepts “solicitation,” “ unethical,” and “ unprofessional” converge. A greater
distinction is seen between advertising and solicitation, and solicitation is seen as a
less acceptable method of promotion.
Thus, if actions are based on the way people perceive a situation, it is likely that
those who hold positive attitudes toward solicitation will engage in the practice of
solicitation with greater frequency.

Member Opinion About Direct Uninvited Solicitation
The questionnaire asked members to assume that no legal or ethical ban exists
against direct uninvited solicitation. Given this restraint, about 37 percent of the
membership disagrees, with varying degrees of intensity, that direct uninvited solici
tation should be banned by the AICPA Code of Ethics. About 11 percent are unsure,
and 52 percent agree that it should be banned.
When the question was positively phrased, without assumptions about legal or
ethical prohibitions, similar results were recorded. About 30 percent of the member
ship agrees, with varying degrees of intensity, that direct uninvited solicitation
should be allowed by the AICPA. Ten percent are neutral, and 60 percent disagree
that direct uninvited solicitation should be allowed.
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APPENDIX B

Attitudinal Survey of AICPA Members
Selected on Statistical Sampling Basis
February 1981

Questionnaire

American Institute of Certified Public Accountants
Special Committee on Solicitation
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______
______

---------______
______
______

---------______

----------

______

c. At a cocktail party, a CPA was asked for his views on an accounting question. The CPA, without getting into details, gave an overview
of the issues involved. The next day, the CPA phoned the man who asked for his advice. The CPA volunteered more information and
indicated his interest in being engaged to handle the problem.

d. In an effort to obtain more financial institutions as clients, a CPA mailed a letter to the top officer in all the banks and S&Ls in his area.
The letter was addressed to the officer by name and title and requested the opportunity to meet with him.

e. In an effort to obtain more financial institutions as clients, a CPA mailed a letter to the top officer in all the banks and S&Ls in his area.
The letter was addressed to the officer by title only and requested the opportunity to meet with him.

f. In an effort to obtain a financial institution as a client, a CPA mailed a letter to the top officer in a particular bank in his town. The letter
was addressed to the officer by name and title and requested the opportunity to meet with him.

g. In an effort to obtain a financial institution as a client, a CPA mailed a letter to the top officer in a particular bank in his town. The letter
was addressed to the officer by title only and requested the opportunity to meet with him.

h. A CPA firm had its partners telephone all retail furniture stores in its area to inform them about the firm’s services.

i. A CPA firm placed an ad in a construction industry trade journal. The ad stressed the firm's high professional standards and urged
contractors to call for a fee estimate.

j . A CPA firm placed an ad in a local newspaper. The ad stressed the firm’s high professional standards and urged the readers to call for a
fee estimate for tax return preparation.

Your
Rating

Direct Uninvited
Solicitation

b. A CPA met the owner of a business at a benefit for a local arts organization. A week later the CPA invited the owner to lunch and to a
tour of his firm’s offices.

Indirect Uninvited
Solicitation

a. A CPA was seated next to the president of a corporation on a flight. During their conversation, the CPA explained the nature of his work
and his ability to service such organizations. He gave the president his business card.

No
Solicitation

0_______________________________________________________________________________ 100

1. To what extent are each of the following cases examples of solicitation? (Please respond to each of the following cases on a 0-100 scale.)

Attitudinal Survey of AICPA Members
Selected on Statistical Sampling Basis
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............

............
............
............
............
............
______

g. lowers the quality of services that CPAs render .....................................................................................................................................

h. adversely affects the public image of CPAs ...........................................................................................................................................

i. impairs the independence of CPAs who acquire clients by this method ................................................................................................

j. would occur whether or not a ban exists ................................................................................................................................................

k. causes unsophisticated individuals to make decisions about CPA services which are not based on their own free and objective choice

............

d. is comparable to ambulance chasing by lawyers...................................................................................................................................

f. helps the public make more informed decisions about selecting a C P A ................................................................................................

............

c. should be banned by the AICPA Code of Professional Ethics ...............................................................................................................

e. makes the public more aware of the CPA profession’s capabilities.......................................................................................................

............
............

a. is not “professional" ................................................................................................................................................................................

Your
Rating

Total
Agreement

b. is difficult to distinguish from other forms of promotion ..........................................................................................................................

DIRECT UNINVITED SOLICITATION:

Total
Disagreement

0___________________________________________________________________________________________ 100

2. For the questions in this section, assume that there is no legal or ethical ban on direct uninvited solicitation. (Using your own definition of direct uninvited solicitation,
please respond to each item on a 0-100 scale, where zero indicates total disagreement and 100 indicates total agreement with the statement.)
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More
Difference

More
Difference

More
Difference

solicitation and practice development..........................
solicitation and large CPA firms ...................................

............

solicitation and small CPA firm s ...................................

............

............

professional and practice development ......................
professional and large CPA firm s .................................
professional and unprofessional .................................
professional and small CPA firm s .................................

competition and professional ....................................... ............

competition and m e ...................................................... ............

competition and solicitation........................................... ............

............

............

unethical and large CPA firm s.......................................

practice development and large CPA firm s................... ............
practice development and unprofessional ................... ............
practice development and small CPA firms ................. ............
unethical and professional ........................................... ............

unethical and unprofessional ....................................... ............

............
............
............

unethical and small CPA firms .....................................

me and large CPA firm s ................................................

me and unprofessional ................................................

me and practice development .....................................

me and solicitation........................................................ ............

............

competition and practice development ........................

............

............

............

professional and solicitation ......................................... ............

............

competition and unethical ............................................

professional and m e ...................................................... ............

advertising and practice development.......................... ............

............

............

............

............

advertising and solicitation ........................................... ............

advertising and m e .......................................................

solicitation and unprofessional.....................................

advertising and professional......................................... ............

advertising and unethical ............................................

advertising and competition ......................................... ............

IF THE DIFFERENCE BETWEEN DIRECT MAIL AND ADVERTISING IS 50, THEN HOW DIFFERENT ARE THE FOLLOWING CONCEPTS?

No
Difference

0____________ 50___________ 100___________ goo__________ 1000___________ >

3. People see things in terms of similarities and differences. For example, planes and trains, apples and oranges, and Republicans and Democrats are seen as similar in some
respects and different in other respects.
(Please respond to each of the following on an open-ended scale where zero indicates no difference at all (i.e., complete similarity), and positive numbers express greater
degrees of difference.)
For example, the difference between the concepts “lawyer” and “attorney" might be expressed as zero. The difference between the concepts “ rugby" and “football” might be
expressed as 50. The difference between the concepts “McGovern” and “ Reagan” might be expressed as 70,350,1000 or more, depending on your perceptions.
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............
............

competition and unprofessional...................................

competition and small CPA firms .................................

............
............
............

............

................................................

c. Solicitation letters addressed to a particular person in the potential client’s firm ...................................................................................

d. Phone calls to solicit potential clients......................................................................................................................................................

e. Any practice to solicit potential clients that is not false, misleading or deceptive...................................................................................

b. Solicitation letters to the office of a potential client which are not addressed to a particular individual

............

a. Direct uninvited solicitation of potential c lie n ts.......................................................................................................................................

THE FOLLOWING PROMOTIONAL PRACTICES SHOULD BE ALLOWED BY THE AICPA CODE OF PROFESSIONAL ETHICS:

Total
Agreement

0________________________________________________________________ 100

Total
Disagreement

Your
Rating

............

large CPA firms and small CPA firm s ............................
unprofessional and small CPA firms ............................ ............

............

competition and large CPA firms .................................

4. (Please respond to each of the following on a 0-100 scale, where zero indicates total disagreement and 100 indicates total agreement.)

large CPA firms and unprofessional.............................. ............

............

advertising and small CPA firm s ...................................

............

unethical and solicitation ..............................................
unethical and practice development ............................ ............

............
............

advertising and large CPA firm s ...................................

............

advertising and unprofessional ...................................

unethical and me .........................................................

............

me and small CPA firms ..............................................
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is in the public interest
raises CPAs’ fees
benefits me financially

---------------

...................
...................
...................
...................

b. lessens competition among C P A s...........................................................................................................................................................

c. denies potential clients the opportunity to choose a CPA on the basis of c o s t.........................................................................................

d. denies potential clients the opportunity to choose a CPA on the basis of scope of service ....................................................................

Your
Rating

a. is a violation of CPAs’ freedom of speech................................................................................................................................................

A PROHIBITION IN THE AICPA CODE OF PROFESSIONAL ETHICS AGAINST DIRECT UNINVITED SOLICITATION:

0__________________________________________________________________
100
Total
Total
Disagreement
Agreement

6. For this set of questions, assume that direct uninvited solicitation is prohibited by the AICPA Code of Professional Ethics. Assume no conflict with state or federal laws. (Please
respond to each item on a 0-100 scale, where zero indicates total disagreement and 100 indicates total agreement with the statement.)

---------------

---------------

0___________________________________________________________________ 100
f. will decrease government regulation of CPAs
will increase government regulation of CPAs

raises public expectations of the quality of CPA services

---------------

---------------

---------------

0___________________________________________________________________ 100
e. will decrease litigation against CPAs
will increase litigation against CPAs

d. lowers public expectations of the quality of CPA services

0________________________________________________________________________ 100

c. adversely affects me financially

0________________________________________________________________________ 100

b. lowers CPAs’ fees

0_________________________________________________________________________ 100

a. is not in the public interest

0________________________________________________________________________ 100

DIRECT UNINVITED SOLICITATION:

Your
Rating

5. Listed below are opposing effects of direct uninvited solicitation. The statement on the left has a rating of zero, and the statement on the right has a score of 100. ( For each pair,
enter a number from 0-100 indicating where on the scale you think the true effect of direct uninvited solicitation lies.)
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...................

3. How many years have you been working in accounting (public and/or private)? (Enter number)

_________ Years

2. If you work in public accounting, what is your position in your firm? (Circle one)
Partner or o w n e r................................................................................................................................................................................... 1
Staff ......................................................................................................................................................................................................2

1. Where do you work? (Circle one)
Public Accounting:
Over 201 professional s ta ff ............................... 1
51-200 professional s ta ff.....................................2
50 or less professional s ta ff ................................. 3
Sole practitioner ................................................. 4
Industry ..................................... 5
Government................................ 6
Education....................................7
O th e r........................................... 8

...................

g. protects CPAs’ clients from receiving information that plays on their fears ............................................................................................
You and Your Environment

...................

e. helps protect the public against deceptive and unscrupulous practices..................................................................................................

f. prevents CPAs from encroaching on each others’ practices ..................................................................................................................

APPENDIX C

Kaye, Scholer, Fierman, Hays & Handler
425 Park Avenue
New York, N.Y. 10022
June 9 , 1981

Special Committee on Solicitation
American Institute of Certified
Public Accountants
1211 Avenue of the Americas
New York, New York 10036

Gentlemen:
As counsel to the Special Committee on Solicitation, we are furnishing today to
each Committee member a 121-page opinion letter setting forth our conclusions
and underlying legal analysis with respect to the antitrust risks involved in various
suggested courses of action which the American Institute of Certified Public Ac
countants (“AICPA”) might take to cope with the problem of direct uninvited solicita
tion. At the Committee’s request, we summarize below our conclusions for the bene
fit of the entire AICPA membership; we understand that the full text of our opinion
letter will be on file with the Institute’s General Counsel and will be available to any
AICPA member who wishes to consult it.
1. Th e A IC P A c o u ld n o t u n q u a lifie d ly re im p o s e its p rio r b a n o n d ire c t u n in 
v ite d so lic ita tio n (b o th w ritten a n d oral) w ith o u t ru n n in g a s u b s ta n tia l a n titru st risk.

The validity of such a ban would probably be governed by the rule of reason rather
than condemned as illegal p e r s e under the Sherman Act. However, given the
present trend of the case law, we believe it unlikely that the legality of the ban would
be upheld in a rule-of-reason inquiry. That direct uninvited solicitation may be
viewed as inconsistent with an accountant’s professional image is not a permissible
antitrust justification. Nor could such a sweeping prohibition — covering both written
as well as oral solicitation — be successfully defended as a prophylactic measure to
prevent otherwise undetectable instances of false, misleading or oppressive solici
tation, since a less restrictive alternative exists for dealing with these problems, at
least insofar as solicitation in written form is concerned. In that connection, the
AICPA could, without incurring antitrust liability, require its members to file copies of
all direct uninvited promotional literature simultaneously with, or within a reasonable
time after, its dissemination to potential clients. By so doing, the AICPA could police
written solicitation for instances of deception under the present version of Rule 502
of the Code of Professional Ethics, as well as for instances of overreaching or similar
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ants involving coercion, duress, compulsion, intimidation, threats, overreaching or
vexatious or harassing conduct would pass antitrust muster.
5. W ithout ru n n in g a s u b s ta n tia l a n titru st risk, the A IC P A B o a rd o f D ire c to rs
c o u ld is s u e a n o n -e n fo rc e a b le p o lic y sta te m e n t u n d e rs c o rin g the p o te n tia l d a n 
g e rs to the p u b lic a n d the p ro fe s s io n c re a te d b y d ire c t u n in v ite d so licita tio n . So

long as the Board makes it clear that no AICPA member will be disciplined for engag
ing in any form of solicitation not expressly proscribed by Rule 502 — thus eliminat
ing the threat of professional sanction in those instances — the Board’s issuance of
such a policy statement would not in our opinion be vulnerable to antitrust attack.
6. W ithout ru n n in g a s u b s ta n tia l a n titru st risk, the A IC P A c o u ld e n g a g e in a
c o n c e rte d lo b b y in g c a m p a ig n to s e c u re sta te le g is la tiv e b a n s o n d ire c t u n in v ite d
solicitation w h ic h th e antitrust la w s w o u ld p r e c lu d e the A IC P A its e lf from a d o p tin g ;
m o re o ve r, s u c h le g is la tiv e b a n s , if e n a c te d a n d e n fo rc e d , w o u ld lik e ly b e im m u n e
from antitrust attack. H o w e v e r, s u c h s ta te -im p o s e d b a n s w o u ld p r o b a b ly b e h e ld
u n c o n s titu tio n a l b y the U n ite d S ta te s S u p re m e C o u rt a s vio la tive o f the F irs t
A m e n d m e n t. Concerted lobbying efforts aimed at securing such state legislative
bans would be immune from antitrust liability under the so-called N o e rr-P e n n in g to n

doctrine. Moreover, the enactment of such legislative bans and their enforcement by
appropriate state agencies would be protected from antitrust attack by the so-called
state action doctrine. On the other hand, it would be more risky for the AICPA to
lobby state accountancy boards to promulgate such bans because of the substantial
overlap in identity between AICPA and State Board members; and it is far from clear
that such promulgation would be exempt from antitrust challenge under the state
action doctrine. In any event, it is our opinion that any state ban on non-deceptive
w ritten solicitation by accountants would be struck down as unconstitutional by the
United States Supreme Court. Moreover, although we are less certain, a careful
reading of the United States Supreme Court’s opinion in the O h ra lik case, involving
the application of a state no-solicitation rule to ambulance chasing by attorneys,
leads us to conclude that that Court probably would hold unconstitutional a state ban
on direct uninvited o ra l solicitation by accountants if applied to non-deceptive com
munications in non-coercive circumstances. Finally, in our judgment, a state ban
on direct uninvited solicitation of audit and review engagements would probably not
survive constitutional challenge absent a showing that such conduct is likely to im
pair auditors’ independence in fact or be perceived as so doing by users of financial
statements.

Very truly yours,
Kaye, Scholer, Fierman,
Hays & Handler
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